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VA has denied a benefit sought will in-
clude a summary of the evidence con-
sidered.

(Authority: 38 U.S.C. 5104)

[55 FR 13527, Apr. 11, 1990; 55 FR 17530, Apr.
25, 1990, as amended at 55 FR 20148, May 15,
1990; 55 FR 25308, June 21, 1990; 57 FR 56993,
Dec. 2, 1992; 58 FR 16360, Mar. 26, 1993; 58 FR
59366, Nov. 9, 1993; 59 FR 6218, Feb. 10, 1994; 59
FR 6901, Feb. 14, 1994]

§ 3.104 Finality of decisions.

(a) A decision of a duly constituted
rating agency or other agency of origi-
nal jurisdiction shall be final and bind-
ing on all field offices of the Depart-
ment of Veterans Affairs as to conclu-
sions based on the evidence on file at
the time VA issues written notification
in accordance with 38 U.S.C. 5104. A
final and binding agency decision shall
not be subject to revision on the same
factual basis except by duly con-
stituted appellate authorities or except
as provided in § 3.105 of this part.

(b) Current determinations of line of
duty, character of discharge, relation-
ship, dependency, domestic relations
questions, homicide, and findings of
fact of death or presumptions of death
made in accordance with existing in-
structions, and by application of the
same criteria and based on the same
facts, by either an Adjudication activ-
ity or an Insurance activity are bind-
ing one upon the other in the absence
of clear and unmistakable error.

[29 FR 1462, Jan. 29, 1964, as amended at 29
FR 7547, June 12, 1964; 56 FR 65846, Dec. 19,
1991]

§ 3.105 Revision of decisions.
The provisions of this section apply

except where an award was based on an
act of commission or omission by the
payee, or with his or her knowledge
(§ 3.500(b)); there is a change in law or a
Department of Veterans Affairs issue,
or a change in interpretation of law or
a Department of Veterans Affairs issue
(§ 3.114); or the evidence establishes
that service connection was clearly il-
legal. The provisions with respect to
the date of discontinuance of benefits
are applicable to running awards.
Where the award has been suspended,
and it is determined that no additional
payments are in order, the award will

be discontinued effective date of last
payment.

(a) Error. Previous determinations
which are final and binding, including
decisions of service connection, degree
of disability, age, marriage, relation-
ship, service, dependency, line of duty,
and other issues, will be accepted as
correct in the absence of clear and un-
mistakable error. Where evidence es-
tablishes such error, the prior decision
will be reversed or amended. For the
purpose of authorizing benefits, the
rating or other adjudicative decision
which constitutes a reversal of a prior
decision on the grounds of clear and
unmistakable error has the same effect
as if the corrected decision had been
made on the date of the reversed deci-
sion. Except as provided in paragraphs
(d) and (e) of this section, where an
award is reduced or discontinued be-
cause of administrative error or error
in judgment, the provisions of
§ 3.500(b)(2) will apply.

(b) Difference of opinion. Whenever an
adjudicative agency is of the opinion
that a revision or an amendment of a
previous decision is warranted, a dif-
ference of opinion being involved rath-
er than a clear and unmistakable error,
the proposed revision will be rec-
ommended to Central Office.

(c) Character of discharge. A deter-
mination as to character of discharge
or line of duty which would result in
discontinued entitlement is subject to
the provisions of paragraph (d) of this
section.

(d) Severance of service connection.
Subject to the limitations contained in
§§ 3.114 and 3.957, service connection
will be severed only where evidence es-
tablishes that it is clearly and unmis-
takably erroneous (the burden of proof
being upon the Government). (Where
service connection is severed because
of a change in or interpretation of a
law or Department of Veterans Affairs
issue, the provisions of § 3.114 are for
application.) A change in diagnosis
may be accepted as a basis for sever-
ance action if the examining physician
or physicians or other proper medical
authority certifies that, in the light of
all accumulated evidence, the diag-
nosis on which service connection was
predicated is clearly erroneous. This
certification must be accompanied by a
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summary of the facts, findings, and
reasons supporting the conclusion.
When severance of service connection
is considered warranted, a rating pro-
posing severance will be prepared set-
ting forth all material facts and rea-
sons. The claimant will be notified at
his or her latest address of record of
the contemplated action and furnished
detailed reasons therefor and will be
given 60 days for the presentation of
additional evidence to show that serv-
ice connection should be maintained.
Unless otherwise provided in paragraph
(i) of this section, if additional evi-
dence is not received within that pe-
riod, final rating action will be taken
and the award will be reduced or dis-
continued, if in order, effective the last
day of the month in which a 60-day pe-
riod from the date of notice to the ben-
eficiary of the final rating action ex-
pires.

(Authority: 38 U.S.C. 5112(b)(6))

(e) Reduction in evaluation—compensa-
tion. Where the reduction in evaluation
of a service-connected disability or em-
ployability status is considered war-
ranted and the lower evaluation would
result in a reduction or discontinuance
of compensation payments currently
being made, a rating proposing the re-
duction or discontinuance will be pre-
pared setting forth all material facts
and reasons. The beneficiary will be no-
tified at his or her latest address of
record of the contemplated action and
furnished detailed reasons therefor,
and will be given 60 days for the pres-
entation of additional evidence to show
that compensation payments should be
continued at their present level. Unless
otherwise provided in paragraph (i) of
this section, if additional evidence is
not received within that period, final
rating action will be taken and the
award will be reduced or discontinued
effective the last day of the month in
which a 60-day period from the date of
notice to the beneficiary of the final
rating action expires.

(Authority: 38 U.S.C. 5112(b)(6))

(f) Reduction in evaluation—pension.
Where a change in disability or em-
ployability warrants a reduction or dis-
continuance of pension payments cur-
rently being made, a rating proposing

the reduction or discontinuance will be
prepared setting forth all material
facts and reasons. The beneficiary will
be notified at his or her latest address
of record of the contemplated action
and furnished detailed reasons there-
for, and will be given 60 days for the
presentation of additional evidence to
show that pension benefits should be
continued at their present level. Unless
otherwise provided in paragraph (i) of
this section, if additional evidence is
not received within that period, final
rating action will be taken and the
award will be reduced or discontinued
effective the last day of the month in
which the final rating action is ap-
proved.

(Authority: 38 U.S.C. 5112(b)(5))

(g) Reduction in evaluation—monetary
allowance to a child suffering from spina
bifida under 38 U.S.C. 1805. Where a
change in disability level warrants a
reduction of the monthly allowance
currently being paid, VA will notify
the beneficiary at his or her latest ad-
dress of record of the proposed reduc-
tion, furnish detailed reasons therefor,
and allow the beneficiary 60 days to
present additional evidence to show
that the monthly allowance should be
continued at the present level. Unless
otherwise provided in paragraph (i) of
this section, if VA does not receive ad-
ditional evidence within that period, it
will take final rating action and reduce
the award effective the last day of the
month following sixty days from the
date of notice to the payee of the pro-
posed reduction.

(Authority: 38 U.S.C. 501)

(h) Other reductions/discontinuances.
Except as otherwise specified at
§ 3.103(b)(3) of this part, where a reduc-
tion or discontinuance of benefits is
warranted by reason of information re-
ceived concerning income, net worth,
dependency, or marital or other status,
a proposal for the reduction or dis-
continuance will be prepared setting
forth all material facts and reasons.
The beneficiary will be notified at his
or her latest address of record of the
contemplated action and furnished de-
tailed reasons therefor, and will be
given 60 days for the presentation of
additional evidence to show that the
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benefits should be continued at their
present level. Unless otherwise pro-
vided in paragraph (i) of this section, if
additional evidence is not received
within that period, final adverse action
will be taken and the award will be re-
duced or discontinued effective as spec-
ified under the provisions of §§ 3.500
through 3.503 of this part.

(Authority: 38 U.S.C. 5112)

(i) Predetermination hearings. (1) In
the advance written notice concerning
proposed actions under paragraphs (d)
through (h) of this section, the bene-
ficiary will be informed that he or she
will have an opportunity for a pre-
determination hearing, provided that a
request for such a hearing is received
by VA within 30 days from the date of
the notice. If a timely request is re-
ceived, VA will notify the beneficiary
in writing of the time and place of the
hearing at least 10 days in advance of
the scheduled hearing date. The 10 day
advance notice may be waived by
agreement between VA and the bene-
ficiary or representative. The hearing
will be conducted by VA personnel who
did not participate in the proposed ad-
verse action and who will bear the deci-
sion-making responsibility. If a pre-
determination hearing is timely re-
quested, benefit payments shall be con-
tinued at the previously established
level pending a final determination
concerning the proposed action.

(2) Following the predetermination
procedures specified in this paragraph
and paragraph (d), (e), (f), (g) or (h) of
this section, whichever is applicable,
final action will be taken. If a pre-
determination hearing was not re-
quested or if the beneficiary failed
without good cause to report for a
scheduled predetermination hearing,
the final action will be based solely
upon the evidence of record. Examples
of good cause include, but are not lim-
ited to, the illness or hospitalization of
the claimant or beneficiary, death of
an immediate family member, etc. If a
predetermination hearing was con-
ducted, the final action will be based
on evidence and testimony adduced at
the hearing as well as the other evi-
dence of record including any addi-
tional evidence obtained following the
hearing pursuant to necessary develop-

ment. Whether or not a predetermina-
tion hearing was conducted, a written
notice of the final action shall be
issued to the beneficiary and his or her
representative, setting forth the rea-
sons therefor and the evidence upon
which it is based. Where a reduction or
discontinuance of benefits is found
warranted following consideration of
any additional evidence submitted, the
effective date of such reduction or dis-
continuance shall be as follows:

(i) Where reduction or discontinu-
ance was proposed under the provisions
of paragraph (d) or (e) of this section,
the effective date of final action shall
be the last day of the month in which
a 60-day period from the date of notice
to the beneficiary of the final action
expires.

(ii) Where reduction or discontinu-
ance was proposed under the provisions
of paragraphs (f) and (g) of this section,
the effective date of final action shall
be the last day of the month in which
such action is approved.

(iii) Where reduction or discontinu-
ance was proposed under the provisions
of paragraph (h) of this section, the ef-
fective date of final action shall be as
specified under the provisions of §§ 3.500
through 3.503 of this part.

(Authority: 38 U.S.C. 5112)

[26 FR 1569, Feb. 24, 1961, as amended at 27
FR 11886, Dec. 1, 1962; 39 FR 17222, May 14,
1974; 55 FR 13528, Apr. 11, 1990; 56 FR 65846,
Dec. 19, 1991; 57 FR 56993, Dec. 2, 1992; 62 FR
51278, Sept. 30, 1997]

CROSS REFERENCES: Effective dates. See
§ 3.400. Reductions and discontinuances. See
§ 3.500. Protection; service connection. See
§ 3.957.

§ 3.106 Renouncement.
(a) Any person entitled to pension,

compensation, or dependency and in-
demnity compensation under any of
the laws administered by the Depart-
ment of Veterans Affairs may renounce
his or her right to that benefit but may
not renounce less than all of the com-
ponent items which together comprise
the total amount of the benefit to
which the person is entitled nor any
fixed monetary amounts less than the
full amount of entitlement. The
renouncement will be in writing over
the person’s signature. Upon receipt of
such renouncement in the Department
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